






















that were not defined by the Court and were not tried before the jury." DE 230 at 12

13 (emphasis in original).

The Court finds that the arguments set forth above are speculative. The

current circumstances before this Court are that Defendants' actions are being

restrained by a patent which has been declared invalid by the PTO. Accordingly, the

Court will not entertain arguments now based on what the parties believe the future

may hold. Should the circumstances change in the future, the Plaintiffs make seek

relief on the basis of such facts. Defendants are aware of the reexamination

proceedings as well as the proposed amendments. The Court concludes that the

PTO's proceedings should govern Defendants' actions rather than the Court's

Permanent Injunction which is based on a patent which has been declared invalid.

4. Additional Matters

In light of the PTO's decision regarding the '881 Patent and the fact that the

judgment in this matter on appeal to the Federal Circuit, the Court finds that it is

prudent to stay all post-judgment discovery related to execution of the judgment.

Similarly, the Court will deny without prejudice Plaintiffs' Motion for Bill of Costs [DE

183] and Plaintiffs' Verified Motion for Attorneys' Fees and Costs [DE 184]. Once the

Federal Circuit rules on the pending appeal, Plaintiffs may (1) renew their motions for

fees and costs by filing a memorandum of law discussing how the Federal Circuit's

decision impacts the analysis of the "prevailing party" in this matter, and (2) seek to lift

the stay imposed by this Order.
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